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In the Matter of the 1 
1 

Mary Bono Committee and 1 
Kathle E. Parish, as treasurer 1 

OF c ON 

On January 12,11999, the Commission, by a vote of 6-0, approved thhp 
recommendation of its Office of General Counsel (OGC) to find reason t~ believe that the 
Respondents, the Mary Bono Committee and Kathie E. Pa.&, as treasurer, violated 2 
U.S.C. rj 44ld(a) for not including a disclaimer on a door hanger and a letter-tnailing the 
Committee had prepared for tha April 7,1998 Special Election in California's 44h 
Congressional District. I voted for modified findings, and the subsequent conciliation 
agreement incorporating a $3,500 civil penalty, because they approximate f ie  proper 
resolution of this matter. H now write to discuss what I feel the ideal resolution should 
have been. 

Title 2, United States Code, Section 441d(a), "Publication and distdmtion of 
statements and solicitations," requires disclaimers on all express advocacy 
communications and all communications that solicit contributions.' As compelled 
political speech, I have concerns about the statute's constitutiondity in light of Mclntyre 
v. Ohio Eiections Commission, 5 I4 US. 334 (1995) {holding unconstitutional state- 

' "(a) Whenever a person makes an expenditure for the purpose of financing communications expressly 
advocating the election or defeat of a clearly identified candidate, or solicits any contributions through any 
broadcasting station, newspaper, magazine, outdoor advertising facility, direct mailing, or any other type of 
general public political advertising, such communication- 

its agents, shall clearly Stale that the communication has been paid for by such authorized political 
committee. or 

of a candidate. or its agents, shall clearly stage that the communication is paid for by such other persons and 
authorized by such authorized political committee: 

agents, shall clearly state the name of the person who paid for the conununication and state that the 
communication is not authorized by any candidate or candidate's committee." 
2 U.S.C. 5 441d. 

(1) if paid for and authorized by a candidate. an authorized political committee of a candidate, or 

( 2 )  if paid for by other persons but authorized by a candidate, an authorized political c o m i n e e  

(3) if not authorized by a candidate, an authorized political committee of a candidate, or its 

1 
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s 
mandated disclaimer provision on all election-refated writings), and its progeny? See 
ajso Wilson v. Stocker, 819 F.2d 943 (IO* Cir. 1987) (state statute that prohibited 
anonymous distribution of campaign literature was facially unconstitutional); New Yod v. 
Duryea, 76 Misc.2d 948,351 N.Y.S.2d 978 (1974) (cited in McIntyre, 514 U.S. at 348, 
n. 1 1) (striking down as overbroad state statute prohibiting monymous ~ ~ $ ~ ~ ~ ~ ~ o ~  of 
campaign Iitemture).' 

L; 

Nevertheless, the Supreme C o M  has not yet held that &ere is a Pi 
anonymously in candidate elections (McIntrye concerned a ballot ~ ~ ~ ~ ~ ~ ) .  And the 
Respondents here-albeit, on what appears do have been two, isolated ow;8s~ears-did not 
include a disclaimer on a letter-mailing and a door-hanger. me Resp~ondmb explained 
that not including a disclaimer on the lerier was an oversigh& Response at 1, while 
omitting one from the door-hanger was due to their belief that a ~ o o ~ ~ ~ ~ ~ e r  was mall 
enough to fdI within the regulatory exception. 11 C.F.R 5 11 18.1 l(a)(6)@; Response at 
1-2.) Therefore--and to facilitate a resohfion of this matter-1 voted to find m o n  to 
believe that they had violated 2 U.S.C. 9 44ld(a). But, to be m o ~  consistent with past 
Commission decisions in two roughly analogous masers, the Cs&ssion, rather than 
seek a civil penalty. should have admonished the Respondents for the& vhlation. secured 
their promise to comply with 2 U.S.C. 9 44ld(a), anad closed the file. 

In hfLR 4842 (In the Matter of Napolitano for Congress md Yolanda Dyer. as 
treasurer), the Commission received a suu sponte s ~ b m i s s i o ~ ~  from a crnpaja 
consultant. See Statemerr[ of Remotas in MUR 4842 at 1. The consultant reported khat it 
had failed to include a disclaimer on a mailing it had recently p r q d  for the Naprolitano 
for Congress Comniittee. Id. The OGC recommended that the Commission find reason 

'See Griset v. Fair Political Practicer Commission. 69 Cal. App. 4' 818.82 Cas. Rptr.2d 25 (1999) (state 
statute prohibiting anonymous dismbution of campaign literature is unconstitutional); Stwar! v. Taylor, 
953 F. Supp. 1047 (S.D. lad. 1997) (same); W a r  Vi@niansjorLfe. Inc. v. Smirk 960 F. Supp. 1036 
(S.D.W. Va. 1996) (same); Shrink Musouri Govemmenr PACv. Mascpin. 892 F. Sspp. 1246 (E.D. Mo. 
1995) (state statute requiring candidates' campaign ads to contain disclaimers i s  unconstitutional); CJ 
A ~ h n s a r  Right 10 Lfe Stare Political Acrron Committee v. Bnarler, 29 P. Supp.28 540 (W.D. Ark. 1998) 
(no evidence that state statute r e q u h g  "nor authorized by candidate" disclaimer on independent 
expenditure literature was narrowly tailored to advance state's interest in advhhg electoms of candidate's 
sources of support). But see Kenhrcb R@t in bye. IRC v. Terry, IO8 F.3d 637 (8 Ck. 1997) (state stamre 
that required "paid for by" disclaimer on independent expenditure literature was narrowly tailored to 
advance stare's interest in advising electorare of sources of sirpporr and prevented actual and perceived 
corruption). 

in this maner--about the manner in which the Commission has reauired compliance wi?h it. 

' "(6) ficeptions. The requirements of paragraph (a)( I )  of this section [the regulatory implementation of2 
U.S.C. 5 441d(a)] do not apply to: 

which the discilaimer cannot 
be conveniently printed; . . _**  

I I C.F.R. Q 110. I I .  "Communications. advcnising"(2 l!.S.C. Q 44Id). 

Assuming 2 U.S.C. 9 44ld(a) is  constitutional. I have additional constitutional concerns--not implicated 

( i )  Bumper stickers. pins. burtons. pens and similar small i t em 
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to believe that the Committee had thus violated 2 U.S.C. § 441d(a)(1). Id. The OGC’s 
report “noted that the [consultant] had indicated that the disclaimer had been 
inadvertently left off by the printer ai-ter the consultants had ‘signed off on the mailer.” 
Id. The Commission voted to find reason to believe that the Committee had violated 2 
U.S.C. §441d(a)(l). Id. But, taking the consultant’s word as to the circumstances 
behind the omission, the Commission rejected the OGG’s recommendation io “request 
documentation from the [consultant] and the Committee in order to ascertain the source 
of the failure to include a disclaimer.” Id. Moreover, the Commission did not seek a 
civil penalty for the Cormittee’s failure; it simply dismissed the matter in the exercise of 
its prosecutorial discretion. Id. at 1-2. 

The dow-hanger in MUR 2692 

In researching the Commission’s “door-hanger jurisprudence,” MUR 2692 (En the 
Matter of Ben Jones for Congress Committee and Joseph L. Schulman, as tmsurer) is the 
only occasion I could find where the Commission enforced 2 U.S.G. 5 44ld(a) for the 
failnre of a door-hanger to include a disclaimer. Mr. Jones’ campAgn committee, which 
paid all costs associated with the project (about $300), failed to include a disclaimer on 
“2,000 door-hangers which expressly advocated the election of Jones to Congress in the 
Fourth Congressional District of Georgia . . . .” General Counsel’s Report, 2692, 
6/12/89 at 3. “The Committee . . . stated that the omission . . . was an unintentional 
oversight and that a disclaimer was later affixed to the remaining 4,000 door-hangers.” 
Id. The Committee explained that “[tlime constraints had led to the initial printing 
without the disclaimer.” Id. Following this incident, the Committee advised the 
Commission that it had instituted “a policy of more careful review of campaign 
literature.” Id. “In light of the information provided by the Committee regarding . . . the 
relatively small amount spent by the Committee for the door-hangers, and [its] efforts to 
insure future campaign materials would contain a disclaimer,” the OGC “recommended 
that the Commission take no further action . . . .” Id. The Commission accepted this 
recommendation, foregoing a civil penalty against the Committee. 

The proper resolution of the present matter 

Like the Napolitano Committee (MUR 4842), the Bono Committee explained that 
its omission of a disclaimer from the letier was unintentional. First Generul Coicnsel’s 
Report, MUR 4741, 12/18/98 at 3 (citing Resporrse at 1). In this regard, it appears that all 
the other mailings of the Bono Committee contained proper disclaimers. The Bono 
Committee states that “it produced seven mailings at or about the same time, all prepared 
and printed by the same vendor. The mailing in question was printed by a different 
vendor. Seven of the eight mailings contained the . . . 
Napolitano Committee, then, it appears that the Bono Committee was, as it asseris, the 
victim of a printer error. Response at 1 (“The omission was a printer’s error.”). Given 
that the Committee complied with 2 U.S.C. I; 441dIa) for every other mailing, i t  is 
difficult to believe that i t  purposefully failed to include a disclaimer on the letter in 
question, or that this failurc was part of a larger pattern of indifference to the statutc. 

Id. Like the 

3 



Rather, it appears that the Bono Committee, as it asserts, did not intend to “avoid 
disclosure,” Response at 1, and its omission was, as it explained, simply an oversight. Id. 

And while the Bono Committee’s explanatiovl for omitting a disclaimer from its 
door-hangers (they fell within the regulatory exception, note 4 supra) differs from that the 
Ben Jones Committee offered to explain its “door-hanger disclaimer” hilure (an 
oversight), both explanations are equally plausible. (With respect to the Bono 
Committee’s belief that disclaimers were not required for door-hangers, it is unlikely that 
it  would be aware ofthe Jones’ Committee matter--an obscure, ten-year old NIUW.) 
Having to remind campaign committees once every ten years that door hangers, too, 
require disclaimers, does not undernine the Federal Election Camp@p Act. 
Admonishing the Bono Committee for its omission coupled with securing its promise to 
comply with 2 U.S.C. $441d(a) in preparing future door-hangers-the very manner in 
which the Commission chose to resolve the door-hanger matter with the Jones 
Committee-would similarly ensure its compliance. A civil penalty, in my mind, was 
both unprecedented and unnecessary. 
/-- 

b297f @- 
Commissioner David M. Mason 

April 7,1999 
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